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John D. Ponpey

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 19 April 1963, an Exam ner of the United States
Coast CGuard at New York, New York suspended Appellant's seanman
docunents upon finding himguilty of m sconduct. The Specification
found proved all eges that while serving as chief crew cook on board
the United States SS ATLANTI C under authority of the docunent above
described, on 7 April 1963, Appellant assaulted and battered
bedr oom st eward Chaprman with his hands.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the testinony
of Chapman and two other eyewitnesses -- ldlett and Richard. An
entry in the ship's Oficial Logbook concerning this incident was
received in evidence as a Governnent exhibit.

I n defense, Appellant offered in evidence his testinony and
that of another seaman who did not wtness the incident in
guestion. Appellant testified that the only blow was a |ight slap
on Chapman's face.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specification
had been proved. The Exam ner then served a witten order on
Appel I ant suspending all docunents, issued to himfor a period of
one nonth outright plus two nonths on twelve nonths' probation.

FI NDI NGS OF FACT

On 7 April 1963, Appellant was serving as chief crew cook on
board the United States SS ATLANTI C and acting under authority of
hi s docunent while the ship was at sea.



About 2100 on this date, two of Chapman's roommates (ldlett
and Richard) were in their room when Chapman (age 63) entered with
Appel lant (age 39). The latter two seanen were indulging in gin
dri nks and conversation concerning various topics until a heated
argunent devel oped between them which led to the use of very
of fensi ve | anguage by both seanen. Appellant slapped Chapman hard
on the side of his face and, when Idlett approached to intervene,
Appel I ant punched Chapman who did not defend hinself of retaliate.
Appel | ant pushed I dlett aside and Chaprman hurriedly left the room
He reported the incident to the Chief Mate.

There is no evidence of specific injuries to Chapman and he
did not mss any work on the ship. Appellant was discharged from
enpl oynent on the ship at the end of the voyage.

Appel lant's prior record consists of a suspension in 1955 for
possession on ship's stores and revocation later in 1955 for
assault and battery with a dangerous weapon. He was issued a new
docunent in 1959 and has sailed steadily on the ATLANTIC since
t hen.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner . It is contended that the Exam ner's decision is not
consistent with the testinony taken at the hearing. Chapman
admtted that he addressed Appellant with foul |anguage and this is
what provoked Appellant to act as he did. The only blow by
Appel lant was a light slap on Chapman's face and this did not cause
any injury. Chapman is shown by the record to be an aggressive,
ant agoni sti ¢ seaman who drank every day and lied when testified
that he had not hit nmessman Manigault on a prior occasion.

APPEARANCE: Zwerling and Zwerling of New York City
by Irving Zwerling, Esquire, or Counsel

OPI NI ON

Most of the matter nmentioned on appeal is not relevant to the
issue as to whether there is substantial evidence to prove the
al l eged of fense. Verbal abuse by Chapman is not a good defense and
Chapman's character is not inportant as to proof of the assault and
battery since Appellant admtted in his testinony that he sl apped
Chapman and there is no evidence of a single blow of any kind by
Chapman agai nst his nmuch younger opponent.

The evidence as a whole indicates that the slap on the face
was at least a fairly hard blow Apparently, Idlett thought it was
serious enough to try to prevent anything further from happening
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and a seaman froman adjoining roomwas attracted by the noi se nade
by the blow(R 26).

Al so, the record supports the Examner's eval uation that there
was a second blow. Chapman testified that he was punched in the
face the second tine. Idlett stated that he saw Appellant punch
Chapman as Idlett was rushing toward them but he does not know
where the bl ow | anded on Chapnman's body. Richard testified that he
only saw the sl apping but that he was in a corner of the room and
his view was obstructed by Idlett as he approached the other two
seanen. The | ogbook entry states that both Idlett and Richard
confirmed Chapman's claim that he was hit tw ce by Appellant
Aside fromthe | ogbook entry, positive testinmony by a wtness that
he saw sonething happen wll usually prevail over negative
testinony such as was given by Richard. Accepting Ildlett's
testinmony on this basis, the conclusion that there was a second
bl ow agrees with the result arrived at by the Exam ner's belief,
based on observation of the wtnesses, that Chapman and Idlett were
telling the truth

Appel l ant attenpted to inpeach Chapman's credibility as a
w tness by showi ng his general bad character. After this failed
when Chaprman deni ed ever having any trouble with a nessman naned
Manigault, the latter testified that he had been struck in the face
by Chapman on a prior occasion. Mani gault's testinony was not
adm ssible for this purpose because, although such alleged acts of
m sconduct nmay be brought out on cross-exam nation, they may not be
established by extrinsic evidence other than a record of
conviction. Wgnore on Evidence, 3rd Edition, sections 979 to 981.
A witness cannot be expected to be prepared to disprove every
all eged act of his life when on the witness stand.

This offense by Appellant was definitely a breach of the
di sci pline which nmust be nmaintai ned on ships for the safety of al
on board. Considering Appellant's prior record of revocation in
1955 for assault and battery, the present order is an extrenely
| eni ent one.

ORDER

The order of the Exam ner dated at New York, New York, on 19
April 1963, is AFFI RVED

E. J. Rol and
Admral, United States Coast CGuard
Conmmandant

Signed at Washington, D. C., this 1lst day of Cctober 1963.
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